SUBCONTRACT FOR GENERATION CHALLENGE PROGRAM 
COMPETITIVE GRANTS PROGRAM
[insert name of proposal or project]
This subcontract (“the Subcontract”) is entered into among the following (“the Subcontract Parties”): [insert legal names of all collaborating institutions].
PREAMBLE
A.
This Preamble forms an integral part of this Subcontract.
B.
The Generation Challenge Program – Cultivating Plant Diversity for the Resource-Poor (“the GCP”) is a planned series of research activities, which are funded by international donor agencies. The GCP is carried out through a consortium comprised of a number of Consortium Members assisted by Supporting Participants, as defined by a Consortium Agreement (“the Consortium Agreement”). The GCP is administered by a Challenge Program Director and is overseen by a Program Steering Committee. Each of the Subcontract Parties represents that it has reviewed a copy of the Consortium Agreement prior to entering into this Subcontract.
C.
In a proposal dated ___________, 200_ (the “Proposal”), the Subcontract Parties proposed to the GCP that it award the Subcontract Parties a competitive Grant for a project (the “Project”) to [insert brief description of project]. 
D.
The GCP selected the Project for a competitive grant. In an award letter (“the Award Letter”) dated ______________, __[insert name of principal investigating institution] was charged with responsibility for arranging subcontracts with Subcontract Parties in a manner that will legally bind Subcontract Parties to all relevant provisions of the Consortium Agreement. In entering into this Subcontract, it is the intention of each of the Subcontract Parties fully to effectuate the subcontracting of obligations under the Project in the manner stated in the Award Letter. It is further intended that those Subcontract Parties who are not already GCP Consortium Members will become GCP Supporting Participants by entering into this Subcontract.
ACCORDINGLY, THE SUBCONTRACT PARTIES AGREE:

Part A: INTRODUCTION

1. Definitions

Unless a different definition is provided in this Subcontract, capitalized terms shall have the same meaning herein as stated in the Consortium Agreement. In addition, the following terms shall have the meanings set forth below:
“Activities” of the Project include research and training activities which the Subcontract Parties have identified to be performed in the Proposal, conducted within the scope of this Subcontract, consistent with the Convention on Biological Diversity, the International Treaty on Plant Genetic Resources for Food and Agriculture and based on the principle of genetic diversity being a global public good.

“Award Letter” means the award letter dated ______________, pursuant to which the GCP notified [insert name of principal investigating institution] that the Proposal had been accepted for a competitive grant. A true and correct copy of the Award Letter is attached hereto as Exhibit A.
“Background IP” means Intellectual Property (IP) developed outside of the

Challenge Program, that is owned or controlled by a Subcontract Party and that a Subcontract Party makes available for the Activities under clause 11 of this Subcontract.
“Challenge Program IP” means Intellectual Property (IP) created by the Subcontract Parties in carrying out the Activities.
“Consortium Agreement” means the Consortium Agreement dated 10 August 2004, entered into by the Consortium Members for the purpose of establishing the GCP. It is posted on the Internet at the GCP website at: http://www.generationcp.org/sccv10/sccv10_upload/Consortium_agreement.pdf.
“Coordinator” means the coordinator of the GCP’s Subprogram [insert program number], currently [insert name of subprogram coordinator].

 “Grant” means the allocation of GCP funds to the Subcontract Parties to carry out the Activities.
“Intellectual Property” or “IP” means all intellectual property, including but not

limited to patents, copyright, rights in circuit layouts, plant breeders rights,

registered designs, trade marks, and any right to have confidential information kept

confidential.
“Pre-Existing IP” means third party Intellectual Property (IP) that might be used in conducting Activities and that might impact the GCP’s ability to make research results available to the resource-poor on a royalty-free basis.
“Principal Investigator” means the principal investigator appointed by [insert name of principal investigating institution] to conduct the administrative duties assigned to [insert name of principal investigating institution] in this Subcontract. Unless and until replaced, the Principal Investigator shall be Dr. [insert name of principal investigating scientist].

“Personnel” of a Subcontract Party means such Subcontract Party’s employees, including adjunct appointments, agents and contractors.

“Project” means the activities described in the Proposal.

“Proposal” means the proposal dated [insert date of project proposal], entitled “[insert name of proposal],” which the Subcontract Parties submitted to the GCP. A true and correct copy of the Proposal is attached hereto as Exhibit B. The Proposal is incorporated by reference in, and made a part of, this Subcontract.
“Seconded Personnel” means the Personnel that a Subcontract Party makes available to the Project as part of that Subcontract Party's Contribution and/or whose participation is wholly or partly funded by the GCP.
“Start Date” means [insert date as of which subcontract is to enter force].

“Subcontract Parties” means the parties to this Subcontract.
“Subsistence Users” in relation to Challenge Program IP means users or consumers of goods or services made from or embodying Challenge Program IP:

(a)
for direct personal or family consumption; or

(b)
for barter (exchange) for personal or family food, shelter, fuel, or clothing; or

(c)
in trade or business resulting in monetary income of less than €10,000 per year per business entity.

“Term” means the Term defined in clause 5 of this Subcontract.
All monetary amounts referred to in this Subcontract and in the Proposal are denominated in United States dollars [insert a different currency if appropriate].
2.
OBJECTIVE
The Subcontract Parties’ objective in carrying out the Project is the same objective that is stated in clause 3 of the Consortium Agreement.
3. 
MAJOR COVENANTS
3.1
Each Subcontract Party agrees to:

(a) conduct the Activities diligently and comply with this Subcontract;

(b) provide its contribution in accordance with this Subcontract;

(c) make available Background IP in accordance with clause 11 of this Subcontract;

(d) avoid jeopardizing another Consortium Member’s or Supporting Participant's rights to use or protect any Challenge Program IP or Background IP;

(e) use the Grant only for the Activities;

(f) be prompt in taking action, giving approval or making decisions;

(g) ensure its Personnel involved in Activities give effect to this Subcontract; 

(h) undertake good faith, commercially reasonable efforts to comply with requests by [insert name of principal investigating institution] for information and other assistance necessary to enable [insert name of principal investigating institution] to comply with its obligations under the Award Letter and the Consortium Agreement; and

(i) abide by all applicable laws in conduct of the Activities.

3.2
[Protocols or performance criteria specific to the Project may be inserted here]
3.3
[Additional management matters may be inserted here] 

3.4
[If the Proposal does not sufficiently delineate who is responsible for what activities, consider adding a statement of work that does so. Also, be sure to deal with payment obligations: who gets how much and when]
3.5
Each Subcontract Party shall submit progress reports to the Principal Investigator every [specify desired period, such as months, etc.] until it has finished the agreed upon portion of their work. Data will be sent to the Principal Investigator upon completion and will be stored in public databases as stated in clause 12. The timely delivery of financial reports, and the release of scientific and technical data acceptable to the GCP Program Director, are of vital importance to the Activities. The failure to deliver financial reports or to release all required scientific and technical data shall be deemed a material breach of this Subcontract. In the event of any question regarding requirements for the nature, subject matter, general content, level of detail, format, and/or timing of delivery of such reports and scientific data, the matter shall be definitively resolved by the GCP Program Director acting in the reasonable exercise of discretion.
3.6
Each Subcontract Party warrants to each other Subcontract Party that its agreement to this Subcontract does not contravene any laws, statutes, charter, articles or organization, or other agreements to which the Subcontract Party is subject.
4. 
TERM OF THIS SUBCONTRACT
The term of this Subcontract begins on the Start Date and, unless earlier terminated, will expire on December 31, 200__ [insert another date if appropriate].

5. 
MANAGEMENT
The Activities shall be managed according to the criteria established in the Proposal.

6. 
BUDGETING
Funds used in the course of the Project shall be allocated and used as indicated in the Proposal. To the extent that funds are not used in the manner allocated in the Proposal, they shall be returned to [insert name of principal investigating institution], which in turn will return such funds to the GCP.

7. 
SEPARATE ACCOUNTING OF THE SUBCONTRACT PARTIES
Each Subcontract Party must keep separate financial accounts which record:

(a) the cash component of its Contribution;

(b) any monies that are paid to it under this Subcontract; and

(c) any expenditure it incurs in carrying out the Activities

8. 
ASSETS
A Subcontract Party retains legal ownership of any Asset that:

(a) it provides as part of its Contribution; or

(b) it acquires in whole or in part from funds paid pursuant to this Subcontract.

9.
AUDIT
The Activities may be audited upon reasonable notice as required by GCP donors.

10.
PERSONNEL
Each Subcontract Party will ensure that Challenge Program IP created by any of its Personnel is made available to the Consortium Members and Subcontract Parties for use under Activities and that it is managed according to the provisions of this Subcontract, consistent with the goal of the GCP.

11. BACKGROUND INTELLECTUAL PROPERTY (IP)
11.1 From time to time during the Term a Subcontract Party may at its discretion notify the Principal Investigator that Background IP is available in the conduct of the Activities.

11.2 Each Subcontract Party represents and warrants to the other Subcontract Parties that to the best of its knowledge:

(a) it has the right to control, is the owner of, or is otherwise entitled to provide,

the Background IP which it makes available for the Activities; and

(b) to the extent disclosed to the other Subcontract Parties when it makes the

Background IP available, that Background IP is unencumbered.

11.3 When a Subcontract Party makes Background IP available to Subcontract Parties, it must do so on all of the following bases:

(a) as among the other Subcontract Parties and the Subcontract Party providing Background IP, the legal rights of the Subcontract Party providing Background IP with respect to Background IP are unaltered and continue to be retained by the Subcontract Party providing the Background IP, but will not be enforced against Subcontract Parties in their conduct of the Activities;

(b) during the term of this Subcontract a Subcontract Party may not later make its Background IP unavailable for the conduct of Activities, except upon providing written justification and with the approval of a majority of the other Subcontract Parties;

(c) a Subcontract Party providing Background IP is free to continue to use and deal with the Background IP outside the Activities, including Commercialization, as long as it does not interfere with the use of the Background IP in Activities. If the Subcontract Party providing Background IP transfers ownership of the Background IP to another person, the transfer must be made subject to an appropriate license to the Challenge Program as set out in clause 11.3 (d) of this Subcontract;

(d) each other Subcontract Party has a non-exclusive, royalty-free license to use Background IP for the Activities other than Commercialization;
11.4 A Subcontract Party providing Background IP at its discretion may, in addition to the grant of rights under clause 11.3 (d) of this Subcontract, make its Background IP available under royalty-free or royalty-bearing terms and conditions to a subset of Subcontract Parties, Consortium Members, or Supporting Participants for use outside of Activities, including Commercialization. In doing so, the Subcontract Party providing Background IP should negotiate a separate agreement pursuant to which the other Consortium Members and/or Supporting Participants receiving such access to another Subcontract Party’s Background IP agree to respect the restrictions applicable to that Background IP by limiting access to only those Consortium Members and Supporting Participants identified by the Provider.

11.5 A Subcontract Party that wishes to use Background IP of another Subcontract Party outside the Activities must first obtain an appropriate license from the Subcontract Party providing the Background IP on terms that do not in any way interfere with the Activities.

11.6 Each Subcontract Party will:

(a) take all reasonable steps to protect Background IP in accordance with legal rights that the provider of Background IP enjoys with respect to the Background IP, in the course of using the Background IP in conducting the Activities;

(b) give the Subcontract Party providing Background IP prompt notice of any infringement of Background IP of which it has actual knowledge; and

(c) give the Subcontract Party providing Background IP all reasonable assistance in its enforcement activities (as long as the provider of the Background IP pays the Subcontract Party providing the assistance for all reasonable costs and expenses of doing so).

12. 
DATA AND MATERIAL SHARING
Information and data generated by the Subcontract Parties under this Subcontract (“Challenge Program Results”) will be collected, stored in servers, and accessed by the public through user friendly web based interfaces, as provided in clause 23 of the Consortium Agreement. 
13. 
CHALLENGE PROGRAM IP
13.1 To the extent permitted under any applicable laws and regulations, ownership of

Challenge Program IP will be retained by the Subcontract Parties who developed the material in question. The Subcontract Parties agree to deal with these rights as set out in this Subcontract.

13.2 Each Subcontract Party and each Consortium Member shall have a non-exclusive, royalty-free right to use Challenge Program IP for the Activities with the aim to provide technology and products to the resource-poor on a royalty-free basis. In addition, the Subcontract Parties shall negotiate in good faith in an attempt to render Challenge Program IP subject to a humanitarian use license approved by the GCP Steering Committee.
13.3 Each Subcontract Party must:

(a) cooperate with each other Subcontract Party and Consortium Member and promptly do all things and execute all legal documents necessary to share Challenge Program IP with the Subcontract Parties and Consortium Members in accordance with clause 13.2 of this Subcontract
(b) respond to a request from the Principal Investigator, the Challenge Program Director or any Consortium Member to provide information in its possession about existing or potential Challenge Program IP;

(c) use its reasonable efforts to ensure that its Personnel (including Seconded

Personnel):
(i) identify Challenge Program IP generated or developed by them;

(ii) communicate details of Challenge Program IP to the Principal Investigator, who in turn shall communicate those details to the GCP; and

(iii) do all things and execute all documents necessary to share the Challenge Program IP with the Subcontract Parties and Consortium Members in accordance with clause 11.2 of this Subcontract
13.4 If a Subcontract Party considers that a development arising from the Activities may be protectable by a Registered IP Right, the Subcontract Party should communicate details of that development to the Principal Investigator, who in turn should communicate such details to the Challenge Program Director. All such communications should be clearly marked as Confidential Information.

13.5 Each Subcontract Party hereby agrees that during the term of this Subcontract and thereafter it will not assert, directly or indirectly, any claim or cause of action based, in whole or in part, upon the purported infringement for the benefit of Subsistence Users of any Challenge Program IP that it may now or in the future own or control, worldwide, based on:  

(a) the manufacture, use, importation, offer for sale, sale or other transfer of products, compositions or methods claimed in patents or patent applications included in Challenge Program IP;

(b) the production or reproduction, conditioning for the purpose of propagation, offer for sale, sale or other marketing, exporting, importing or stocking of plants protected by breeder’s rights included in Challenge Program IP; or, 

(c) the reproduction, display, performance, modification, preparation of derivative works or distribution of works of authorship (excluding trademarks and trade names) included in Challenge Program IP.  

13.6 Each Subcontract Party hereby agrees that:

(a) the resource poor of the world are the intended third party beneficiaries of the agreement contained in clause 13.5; 

(b) any contract or license entered into by the Subcontract Party granting rights for the Commercialization of Challenge Program IP shall include an agreement by the licensee or other transferee not to assert rights for Subsistence Use of Challenge Program IP; and

(c) any license by the Subcontract Party of its rights under copyrights, moral rights, contract rights, and other proprietary rights in executable software included in Challenge Program IP shall be at least as broad in scope as the license included in this Agreement.

13.7 Nothing in the agreement contained in clause 13.5 shall be interpreted as:

(a) an obligation by the Subcontract Party to register any Challenge Program IP; or

(b) a warranty or representation by the Subcontract Party as to the validity or scope of any of the Consortium Member’s rights in Challenge Program IP; or

(c) a warranty or representation that anything made, used, sold, transferred or otherwise disposed of, and that embodies Challenge Program IP does not or will not infringe intellectual property or proprietary rights of third parties; or

(d) conferring by implication or otherwise any license or rights under any Intellectual Property of the Subcontract Party other than Challenge Program IP as defined in this Agreement, regardless of whether such Intellectual Property is dominant or subordinate to Challenge Program IP; or

(e) an obligation by the Subcontract Party to furnish any additional know-how or improvements.
14. 
IP MANAGEMENT
Each Subcontract Party will no less than annually submit to the Principal Investigator, in a form substantially similar to Schedule 4 of the Consortium Agreement, reports detailing (a) available Background IP; (b) Pre-Existing IP which the Subcontract Party intends to use in the course of Activities, and which are subject to restrictions on use, publication or redistribution that might impact the publication of Challenge Program Results or the distribution of Consortium products as global public goods; and (c) Challenge Program IP generated by the Subcontract Party. If a Subcontract Party is also a Consortium Member, that Subcontract Party may satisfy its obligation under this Clause 14 by providing the Principal Investigator with a copy of the form referred to in Clause 25.1 of the Consortium Agreement, or that portion of such form which relates to this Subcontract.
15. 
COMMERCIALIZING CHALLENGE PROGRAM IP
The Activities will generate predominantly global public goods. However, the GCP may pursue opportunities to Commercialize IP as set forth below:

15.1 The Program Steering Committee will identify opportunities for Commercializing

Challenge Program IP and make recommendations to the Consortium Members about

Commercialization of Challenge Program IP.

15.2 Each Subcontract Party must notify the Principal Investigator where it

considers an opportunity for Commercialization exists. The Principal Investigator will in turn notify the GCP Program Steering Committee.
15.3 The Subcontract Parties agree to abide by the benefit sharing provisions of the

International Treaty on Plant Genetic Resources for Food and Agriculture (the “International Treaty”) when they become effective, in the event that they commercialize Plant Genetic Resources for Food and Agriculture that are derived from

the material included in the Multilateral System of Access and Benefit-Sharing of the

International Treaty.

15.4 Each Subcontract Party will seriously consider all recommendations by the Program Steering Committee for the advance and administration of the commercialization of Challenge Program IP.

16. 
CONFIDENTIALITY
16.1 Each Subcontract Party must in relation to any Confidential Information which is disclosed to it by another Consortium Member or Subcontract Party, or developed under the GCP:

(a) keep it confidential;

(b) use it only for the Activities or as permitted under this Subcontract;

(c) not disclose it to any person other than:

(i) to those of the Subcontract Party's Personnel;

(ii) to other people such as contractors and visitors:

(A) who have a need to know (and only to the extent that each such person has a  need to know); and

(B) who have agreed in writing (in a form similar to this clause 16 of this Subcontract) to keep it  confidential and to use it only as permitted under this Subcontract;

(d) not copy it or any part of it that is in material form other than as strictly necessary and, mark any such copy or accompanying transmittal document as “Confidential” or “Proprietary” or with some other legend to indicate its confidential nature;

(e) safeguard it in accordance with the security practices against unauthorized copying, use and disclosure (whether that disclosure is oral, in writing or in any other form) that it uses to protect its own information of a similar nature.
16.2 If a Subcontract Party wishes to challenge the designation of information as confidential, on the ground that it objectively does not constitute Confidential

Information, that Subcontract Party shall submit the issue to the Principal Investigator, who shall submit it to the Program Steering Committee. The GCP Program Steering Committee shall decide the matter by majority vote. If the Program Steering Committee determines that the information is not confidential, the information shall nevertheless be treated as confidential for a period of 15 calendar days following the Program Steering Committee’s decision. If the Consortium Member or Subcontract Party who provided the information disagrees with the Program Steering Committee’s determination of the issue, such that party may, within 10 calendar days following the Program Steering Committee’s decision, submit the matter to arbitration pursuant to clause 20. If such a decision is submitted to arbitration within the allotted 10 calendar day period, the information shall be regarded as confidential during the pendency of the arbitration proceeding and for such other period as may be determined by the arbitrators.

16.3 A Subcontract Party's obligations of confidentiality under this Subcontract do not apply to information that (whether before or after this Subcontract is executed):

(a) the Subcontract Party develops or has disclosed it outside the Activities

independently of the Confidential Information;

(b) is public knowledge (otherwise than as a result of a breach of confidentiality

by the Subcontract Party);

(c) the Subcontract Party is required by law to disclose; or

(d) the Provider who disclosed the information has identified in writing as being released from the obligation of confidentiality.

16.4 The obligations of confidentiality imposed on a Subcontract Party continue for a period of 3 years after this Subcontract is terminated as to that Subcontract Party.

17. 
PUBLICATIONS AND PUBLIC ANNOUNCEMENTS
Subject to clause 16 of this Subcontract, a Subcontract Party may publish the results of its own work arising from the Activities. Subcontract Parties should make reasonable efforts to inform the Principal Investigator prior to publishing results of their work arising from the Activities, so that the Challenge Program Director can be informed by [insert name of principal investigating institution] and can coordinate his public announcements with the publications of Consortium Members. Each Subcontract Party is required to coordinate manuscript writing with the Principal Investigator, and asked to assist in preparing the manuscripts that incorporate data from the Project.  Main writing responsibilities, first authorship, and additional authors of each manuscript shall be agreed upon before the undertaking of manuscript writing.  
18. 
CONFLICT OF INTEREST
Each Subcontract Party warrants to the other Subcontract Parties that to the best of its knowledge, at the Start Date no conflict of interest exists which is likely to affect the performance of its obligations under this Subcontract.

19. 
SETTLING DISPUTES
The Subcontract Parties shall attempt in good faith to resolve informally any dispute which arises between them in relation to this Subcontract. If the Subcontract Parties are unable to resolve the dispute within 60 days after written notice is given that a dispute has arisen, the provisions of clause 20 of this Subcontract apply.

20. 
ARBITRATION
If a dispute arises between the Subcontract Parties, or between one or more of the Subcontract Parties and a Consortium Member, and it cannot be resolved in accordance with clause 19 of this Subcontract, the Subcontract Parties will submit the dispute to arbitration in the same manner in which clause 36 of the Consortium Agreement requires arbitration of disputes among Consortium Members.
21. 
FORCE MAJEURE
If a Subcontract Party is unable to carry out part or all of any obligation under this Subcontract because of Force Majeure, then that obligation is suspended on the same terms and conditions on which events of Force Majeure are governed among Consortium Members by clause 37.1 of the Consortium Agreement
22.
RISK ALLOCATION

Each Subcontract Party bears liability arising out of:

(a) its own negligence or wrongful act or omission during the Term;

(b) its own breach of this Subcontract; or

(c) its own use or Commercialization of Challenge Program IP or Background IP

(except to the extent that such liability arises from a breach by a Subcontract Party of

the warranty provided in clause 11.2 of this Subcontract).

No Subcontract Party shall be liable hereunder for punitive, consequential, or indirect damages.
23.
TERMINATION FOR DEFAULT
Upon the default of any Subcontract Party, the Coordinator shall provide written notice to the Subcontract Party alleged to be in default, specifying the alleged acts and omissions constituting such default, and demanding that the Subcontract Party alleged to be in default cure its performance within 45 days of the receipt of such notice. If the Subcontract Party alleged to be in default does not cure such performance within the allotted period, Coordinator may terminate this Subcontract as to that Subcontract Party. Any dispute regarding an alleged default and/or termination relating thereto shall be resolved as provided in clause 20 of this Subcontract.

24. 
NOTICES
A Subcontract Party notifying or giving notice under this Subcontract must give notice:

(a) in writing; (b) addressed to the address of the recipient specified in Exhibit C to this Subcontract or as altered by notice given in accordance with this clause; and (c) left at or sent by prepaid post or by fax to that address.
25. GENERAL
25.1 Clause Severance: If all or any part of any clause of this Subcontract is illegal or

unenforceable, it will be severed from this Subcontract and will not affect the

continued operation of the remaining provisions.

25.2 Waiver: The failure of a Subcontract Party at any time to insist on performance of any obligation of another Subcontract Party under this Subcontract is not a waiver of its right:

(a) to insist on performance of, or claim damages for breach of, that obligation

unless that Subcontract Party acknowledges in writing that the failure is a waiver; and

(b) at any other time to insist on performance of that or any other obligation of another Subcontract Party under this Subcontract.

25.3 Assignment: No Subcontract Party may assign or attempt to assign or otherwise

transfer or encumber any right or obligation arising out of this Subcontract except

with the written consent of [insert name of principal investigating institution].

25.4 Counterparts: This Subcontract may be signed in any number of counterparts.

25.5 Governing Law: This Subcontract shall be governed by the UNIDROIT Principles of International Commercial Contracts (2004).

25.6 Entire Agreement: This Subcontract, including schedules and agreed attachments:

(a) is the entire agreement between the Subcontract Parties about the subject matter;

(b) supersedes all prior representations and agreements about that subject matter; and

(c) may only be amended in writing signed by all Subcontract Parties.

Accepted and Agreed to:
[signatures and exhibits to follow]
EXHIBIT A

[copy of award letter]

EXHIBIT B
[copy of proposal]
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